U.S. Supreme Court Rulings Affect
Challenges to Tax Regulations

Christopher Rizek, Joshua Odintz, Chad Vanderhoef and Jim Dawson

July 31, 2024

Holland & Knight

Copyright © 2024 Holland & Knight LLP. All Rights Reserved



The Administrative Procedures Act

* Primer on APA — Notice & Comment, force and effect of law.
 Application to tax cases

» Levels of deference
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Loper Bright and Corner Post

- Summary of Loper Bright Enterprises v. Raimondo, No. 22-451
(U.S. June 28, 2024)

« Summary of Corner Post Inc. v. Board of Governors of the Federal
Reserve System, No. 22-1008 (U.S. July 1, 2024)
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Loper Bright and Corner Post and their
Impact on Tax Regulations

 Application to tax regulation challenges
- “Fighting” regs
— Legislative regulations v. interpretative regulations
— Substantive regulations v. procedural regulations
— Limitations

— Would any regs be immune to these challenges? Why?
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Examples of regs that may be subject
to challenge

« Sections 385 regs

« Section 482 (Altera)
 Partnership Basis Shift Regulation
- BBAregs
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Potential Challenges

» Taxpayers approach
— Legislative history (e.g., reasons for change)

— Reconciling challenge to tax regulations with tax anti-injunction act

* |IRS approach
— Drafting of statutory notice of deficiency language

— Will the IRS increase its use of judicial doctrines in lieu of regs? - See
Liberty Global
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Potential Challenges- Continued

- Effect on statutory drafting process
- Effect on reg writing process

* Fact vs legal determinations
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Impact to Flora rule due to Corner Post

* An APA challenge might apply to the first partial payment
otherwise barred by Flora

« Conversely, if your refund cause of action doesn’t arise until full
payment, when does your APA claim become ripe?
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Questions®e
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