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SUMMARY: This document contains
proposed regulations concerning the
election under the Inflation Reduction
Act of 2022 to transfer certain Federal
income tax credits. The proposed
regulations describe the proposed rules
for the election to transfer eligible
credits in a taxable year, including
definitions and special rules applicable
to partnerships and S corporations and
regarding excessive credit transfer or
recapture events. In addition, the
proposed regulations describe rules
related to an IRS pre-filing registration
process that would be required. These
proposed regulations affect eligible
taxpayers that elect to transfer eligible
credits in a taxable year and the
transferee taxpayers to which eligible
credits are transferred.

DATES: Written or electronic comments
must be received by August 14, 2023.
The public hearing on these proposed
regulations is scheduled to be held on
August 23, 2023, at 10 a.m. ET. Requests
to speak and outlines of topics to be
discussed at the public hearing must be
received by August 14, 2023. If no
outlines are received by August 14,
2023, the public hearing will be
cancelled. Requests to attend the public
hearing must be received by 5 p.m. ET
on August 21, 2023. The public hearing
will be made accessible to people with
disabilities. Requests for special
assistance during the hearing must be
received by August 18, 2023.
ADDRESSES: Commenters are strongly
encouraged to submit public comments
electronically. Submit electronic
submissions via the Federal
eRulemaking Portal at https://
www.regulations.gov (indicate IRS and
REG-101610-23) by following the
online instructions for submitting
comments. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The
Department of Treasury (Treasury
Department) and the IRS will publish
for public availability any comments
submitted, whether electronically or on

paper, to the IRS’s public docket. Send
paper submissions to: CC:PA:LPD:PR
(REG-101610-23), Room 5203, Internal
Revenue Service, P.O. Box 7604, Ben
Franklin Station, Washington, DC
20044.

FOR FURTHER INFORMATION CONTACT:
Concerning these proposed regulations,
Jeremy Milton at (202) 317-5665 and
James Holmes at (202) 317-5114 (not a
toll-free number); concerning
submissions of comments and requests
for a public hearing, Vivian Hayes at
(202) 317-6901 (not a toll-free number)
or by email to publichearings@irs.gov
(preferred).

SUPPLEMENTARY INFORMATION:

Background

Section 6418 was added to the
Internal Revenue Code (Code) on
August 16, 2022, by section 13801(b) of
Public Law 117-169, 136 Stat. 1818,
2009, commonly referred to as the
Inflation Reduction Act of 2022 (IRA).
Section 6418 allows “eligible taxpayers”
to elect to transfer certain credits to
unrelated taxpayers rather than using
the credits against their Federal income
tax liabilities. Section 6418 also
provides special rules relating to
partnerships and S corporations and
directs the Secretary of the Treasury or
her delegate (Secretary) to provide rules
for making elections under section 6418
and to require information or
registration necessary for purposes of
preventing duplication, fraud, improper
payments, or excessive payments under
section 6418. Section 13801(g) of the
IRA provides that section 6418 applies
to taxable years beginning after
December 31, 2022. This document
contains proposed regulations that
would amend the Income Tax
Regulations (26 CFR part 1) to
implement the statutory provisions of
section 6418.

In the Rules and Regulations section
of this issue of the Federal Register, the
Treasury Department and the IRS are
issuing temporary regulations under
§1.6418-4T that implement the pre-
filing registration process described in
§1.6418—4 of the proposed regulations.
The temporary regulations require
eligible taxpayers that want to elect to
transfer eligible credits under section
6418 to register with the IRS through an
IRS electronic portal in advance of the
eligible taxpayer filing the return on
which the election under section 6418
is made.

I. Overview of Section 6418

Section 6418(a) provides that, in the
case of an eligible taxpayer that elects to
transfer to an unrelated transferee

taxpayer all (or any portion specified in
the election) of an eligible credit
determined with respect to the eligible
taxpayer for any taxable year, the
transferee taxpayer specified in such
election (and not the eligible taxpayer)
is treated as the taxpayer for purposes
of the Code with respect to such credit
(or such portion thereof). Under section
6418(b), any amount of consideration
paid by the transferee taxpayer to the
eligible taxpayer for the transfer of such
credit (or such portion thereof) is (1)
required to be paid in cash, (2) not
included in the eligible taxpayer’s gross
income, and (3) not allowed as a
deduction to the transferee taxpayer
under any provision of the Code.

Section 6418(f)(2) defines the term
“eligible taxpayer” to mean any
taxpayer that is not described in section
6417(d)(1)(A).

Section 6418(f)(1)(A) defines the term
“eligible credit” to mean each of the
following 11 credits:

(1) So much of the credit for
alternative fuel vehicle refueling
property allowed under section 30C of
the Code that, pursuant to section
30C(d)(1), is treated as a credit listed in
section 38(b) of the Code (section 30C
credit);

(2) The renewable electricity
production credit determined under
section 45(a) of the Code (section 45
credit);

(3) The credit for carbon oxide
sequestration determined under section
45Q(a) of the Code (section 45Q credit);

(4) The zero-emission nuclear power
production credit determined under
section 45U(a) of the Code (section 45U
credit);

(5) The clean hydrogen production
credit determined under section 45V/(a)
of the Code (section 45V credit);

(6) The advanced manufacturing
production credit determined under
section 45X(a) of the Code (section 45X
credit);

(7) The clean electricity production
credit determined under section 45Y(a)
of the Code (section 45Y credit);

(8) The clean fuel production credit
determined under section 45Z(a) of the
Code (section 45Z credit);

(9) The energy credit determined
under section 48 of the Code (section 48
credit);

(10) The qualifying advanced energy
project credit determined under section
48C of the Code (section 48C credit);
and

(11) The clean electricity investment
credit determined under section 48E of
the Code (section 48E credit).

Under section 6418(f)(1)(B), an
election to transfer a section 45 credit,
section 45Q credit, section 45V credit,
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or section 45Y credit is made separately
with respect to each facility and for each
taxable year during the credit period of
the respective credit. Pursuant to
section 6418(f)(1)(C) an eligible credit
does not include any business credit
carryforward or business credit
carryback. Section 6418(g)(4) provides
that an eligible taxpayer may not make
an election to transfer credits for
progress expenditures.

Pursuant to section 6418(e)(1), an
eligible taxpayer must make an election
to transfer any portion of an eligible
credit on its original tax return for the
taxable year for which the credit is
determined by the due date of such
return (including extensions of time) but
such an election cannot be made earlier
than 180 days after the date of the
enactment of section 6418 by section
13801(b) of the IRA (that is, in no event
earlier than 180 days after August 16,
2022, which is February 13, 2023). An
eligible taxpayer may not revoke an
election to transfer any portion of a
credit. Pursuant to section 6418(d), a
transferee taxpayer takes the transferred
eligible credit into account in its first
tax year ending with, or after, the
eligible taxpayer’s tax year with respect
to which the transferred eligible credit
was determined. Section 6418(e)(2)
provides that a transferee taxpayer may
not make any additional transfers of a
transferred eligible credit under section
6418.

II. Section 6418 Rules for Partnerships
and S Corporations

Pursuant to section 6418(c), in the
case of a partnership or an S corporation
that directly holds a facility or property
for which an eligible credit is
determined: the election to transfer an
eligible credit is made at the entity level
and no election by any partner or
shareholder is allowed with respect to
such facility or property; any amount
received as consideration for a
transferred eligible credit is treated as
tax exempt income for purposes of
sections 705 and 1366 of the Code; and
a partner’s distributive share of the tax
exempt income is based on the partner’s
distributive share of the transferred
eligible credit.

III. Special Rules

Section 6418(g) provides special rules
regarding the elective transfer of certain
credits. Section 6418(g)(1) provides that,
as a condition of, and prior to, any
transfer of any portion of an eligible
credit pursuant to section 6418(a), the
Secretary may require such information
(including, in such form or manner as
is determined appropriate by the
Secretary, such information returns) or

registration as the Secretary deems
necessary for purposes of preventing
duplication, fraud, improper payments,
or excessive payments under section
6418.

Pursuant to section 6418(g)(2), if the
Secretary determines that there is an
excessive credit transfer to a transferee
taxpayer, then the tax imposed on the
transferee taxpayer by chapter 1 of the
Code (chapter 1) (regardless of whether
such entity would otherwise be subject
to tax under chapter 1) is increased in
the year of such determination by the
amount of the excessive credit transfer
plus 20 percent of such excessive credit
transfer. The additional amount of 20
percent of the excessive credit transfer
does not apply if the transferee taxpayer
demonstrates to the satisfaction of the
Secretary that the excessive credit
transfer resulted from reasonable cause.
An excessive credit transfer is defined
in section 6418(g)(2)(C) as, with respect
to a facility or property for which an
election is made under section 6418(a)
for any taxable year, an amount equal to
the excess of (i) the amount of the
eligible credit claimed by the transferee
taxpayer with respect to such facility or
property for such taxable year; over (ii)
the amount of the eligible credit that,
without application of section 6418,
would be otherwise allowable under the
Code with respect to such facility or
property for such taxable year.

Pursuant to section 6418(g)(3), ifa
section 48 credit, section 48C credit, or
section 48E credit is transferred, the
basis reduction rules of section 50(c)
apply to the applicable investment
credit property as if the transferred
eligible credit was allowed to the
eligible taxpayer. Further, if applicable
investment credit property is disposed
of, or otherwise ceases to be investment
credit property with respect to the
eligible taxpayer, before the close of the
recapture period as described in section
50(a)(1), then certain notification
requirements apply. The eligible
taxpayer must notify the transferee
taxpayer of a recapture event in such
form and manner as the Secretary may
provide. In addition, the transferee
taxpayer must notify the eligible
taxpayer of the recapture amount, if any,
in such form and manner as the
Secretary may provide.

Section 6418(h) directs the Secretary
to issue regulations or other guidance as
may be necessary to carry out the
purposes of section 6418, including
guidance providing rules for
determining a partner’s distributive
share of the tax exempt income
described in section 6418(c)(1).

1V. Notice 2022-50

On October 24, 2022, the Treasury
Department and the IRS published
Notice 2022-50, 2022-43 I.R.B. 325, to,
among other things, request feedback
from the public at large on potential
issues with respect to the transfer
election provisions under section 6418
that may require guidance. Over 200
comment letters were received in
response to Notice 2022-50. Based in
part on the feedback received, the
Treasury Department and the IRS are
issuing these proposed regulations
regarding the transfer election
provisions under section 6418. The
major areas with respect to which
public stakeholders provided letters are
discussed in the following Explanation
of Provisions.

Explanation of Provisions

L Transfers of Eligible Credits

Proposed § 1.6418-1(a) would provide
generally that an eligible taxpayer may
make a transfer election under proposed
§ 1.6418-2 to transfer any specified
portion of an eligible credit determined
with respect to any eligible credit
property of such eligible taxpayer for
any taxable year to a transferee taxpayer
in accordance with section 6418 of the
Code and §§ 1.6418-1 through 1.6418—
5 (““the section 6418 regulations”). The
remainder of proposed §1.6418-1
would then provide definitions for
terms used throughout the section 6418
regulations, including definitions of
eligible taxpayer, eligible credit, eligible
credit property, paid in cash, specified
credit portion, transferred specified
credit portion, transfer election,
transferee taxpayer, transferee
partnership, transferee S corporation,
transferor partnership, and transferor S
corporation.

Proposed § 1.6418-1(b) would define
the term “eligible taxpayer” to mean
any taxpayer (as defined in section
7701(a)(14) of the Code), other than one
described in section 6417(d)(1)(A) and
proposed § 1.6417—1(b). The term
“taxpayer” in section 7701(a)(14) means
“any person subject to any internal
revenue tax’’ and generally, includes
entities that have a United States
employment tax or excise tax obligation
even if they do not have a United States
income tax obligation.

Proposed § 1.6418-1(c) would define
the term “eligible credit” consistent
with section 6418(f)(1)(A), and include
all 11 of the credits listed in such
section. Further, the definition would
include a rule that an eligible credit
does not include any business credit
carryforward or business credit
carryback determined under section 39
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of the Code, which is consistent with
section 6418(f)(1)(C). The regulations
also would clarify that the entire
amount of any eligible credit is
separately determined with respect to
each single eligible credit property of
the eligible taxpayer and includes any
bonus credit amounts (described in
proposed § 1.6418-2(c)(3)) determined
with respect to that single eligible credit
property.

Consistent with the proposed rules
described later in this Explanation of
Provisions related to the manner of
making the transfer election, proposed
§ 1.6418-1(d) would generally define
the term “‘eligible credit property” as
the unit of property of an eligible
taxpayer with respect to which the
amount of an eligible credit is
determined. While the proposed
regulations reference the statutory rules
for each eligible credit to determine the
appropriate unit of measurement for
section 6418 registrations and election,
the following additional information is
relevant for each of the 11 eligible
credits:

(1) For the section 30C credit, a
taxpayer would be required to register
and make an election on a property-by-
property basis. For this purpose, a
property means a ‘“‘qualified alternative
fuel vehicle refueling property’ as
defined in section 30C(c).?

(2) For the section 45 credit, a
taxpayer would be required to register
and make an election on a facility-by-
facility basis. For this purpose, a facility
means a ‘“‘qualified facility”” as defined
in section 45(d).

(3) For the section 45Q credit, a
taxpayer would be required to register
and make an election on the basis of a
unit of carbon capture equipment. The
regulations under § 1.45Q-2(c)(3) state
that all components that make up an
independently functioning process train
capable of capturing, processing, and
preparing carbon oxide for transport
(single process train) will be treated as
a single “unit of carbon capture
equipment.”

(4) For the section 45U credit, a
taxpayer would be required to register
and make an election on a facility-by-
facility basis. For this purpose, a facility
means a “‘qualified nuclear power
facility”” as defined in section 45U(b)(1).

(5) For the section 45V credit, a
taxpayer would be required to register
and make an election on a facility-by-
facility basis. For this purpose, a facility
means a ‘“‘qualified clean hydrogen

1These proposed regulations under section 6418
do not impact the ability of tax-exempt entities to
transfer a section 30C credit to the seller of the
qualified alternative fuel vehicle refueling property
under section 30C(e)(2).

production facility” as defined in
section 45V(c)(3).

(6) For the section 45X credit, a
taxpayer would be required to register
and make an election on a facility-by-
facility basis. For this purpose, a facility
means one that produces eligible
components, as described in guidance
under sections 48C and 45X.

(7) For the section 45Y credit, a
taxpayer would be required to register
and make an election on a facility-by-
facility basis. For this purpose, a facility
means a ‘“‘qualified facility” as defined
in section 45Y(b)(1).

(8) For the section 457 credit, a
taxpayer would be required to register
and make an election on a facility-by-
facility basis. For this purpose, a facility
means a ‘“‘qualified facility” as defined
in section 457(d)(4).

(9) For the section 48 credit, a
taxpayer would be required to register
and make an election on a property-by-
property basis. For this purpose, a
property means an energy property,
which generally includes all
components of property that are
functionally interdependent (unless
such equipment is an addition or
modification to an energy property). See
Notice 2018-59, 2018-28 I.R.B. 196.
Components of property are
functionally interdependent if the
placing in service of each component is
dependent upon the placing in service
of each of the other components in order
to generate electricity. Functionally-
interdependent components of property
that can be operated and metered
together and can begin producing
electricity separately from other
components of property within a larger
energy project will be considered an
energy property. See Id. (Section 7.01 of
Notice 2018-59 describes energy
property generally and also cites Rev.
Rul. 94-31, 1994-1 C.B. 16.) Energy
property is comprised of all components
of property necessary to generate
electricity up to the point of
transmission or distribution. However,
an eligible taxpayer would have the
option, to the extent consistently
applied for purposes of the pre-filing
registration requirements of proposed
§1.6418—4 and the election
requirements of proposed §§1.6418-2
through 1.6418-3, to make the section
6418 registrations and election for an
energy project, as defined in
forthcoming guidance. See section
48(a)(9)(A)(ii).

(10) For the section 48C credit, a
taxpayer would be required to register
and make an election on a property-by-
property basis. For this purpose, a
property means an ‘“‘eligible property”’
as defined in section 48C(c)(2).

(11) For the section 48E credit, a
taxpayer would be required to register
and make an election on a facility-by-
facility basis if the credit relates to a
qualified investment with respect to a
qualified facility. For this purpose, a
facility means a “qualified facility” as
defined in section 48E(b)(3). However, a
taxpayer would be required to register
and make an election with respect to the
section 48E credit on a property-by-
property basis if the credit relates to a
qualified investment with respect to
energy storage technology. For this
purpose, a property means a unit of
“energy storage technology” as defined
in section 48E(c)(2).

Proposed § 1.6418-1(j) would define
the term ‘““transfer election” as an
election under section 6418(a) of the
Code to transfer to a transferee taxpayer
a specified portion of an eligible credit
determined with respect to an eligible
credit property in accordance with the
section 6418 regulations. This term
would be consistent with the references
in section 6418(a) to a taxpayer
“elect[ing] to transfer”” and transferring
“all (or any specified portion in the
election)” of an eligible credit.

Also consistent with the language in
section 6418(a) requiring the portion of
the credit transferred to be specified,
proposed § 1.6418-1(h) would define a
“specified credit portion” to mean a
proportionate share (including all) of an
entire eligible credit determined with
respect to an eligible credit property of
the eligible taxpayer that is specified in
a transfer election. A specified credit
portion of an eligible credit would be
required to reflect a proportionate share
of each bonus credit amount that is
taken into account in calculating the
entire amount of the eligible credit
determined with respect to a single
eligible credit property. In defining this
term, the Treasury Department and the
IRS considered questions from
stakeholders asking whether it is
possible to transfer bonus credit
amounts related to an eligible credit
separately from the “‘base” eligible
credit determined with respect to the
relevant eligible credit property. As
section 6418 does not contemplate such
a transfer, the proposed regulations
would not permit this type of transfer.
Thus, an eligible taxpayer would not be
permitted to divide an eligible credit
from a single eligible credit property
into the portion from the qualified
activity or investment credit property
and one or more bonus amounts of the
eligible credit. Instead, an eligible
taxpayer would be permitted to transfer
the entire eligible credit (or portion of
the entire eligible credit, which would
include a proportionate amount of any
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component part of the entire eligible
credit) determined with respect to a
single eligible credit property.

Proposed § 1.6418-1(p) would define
the term ‘““transferred specified credit
portion” to mean the specified credit
portion that is transferred from an
eligible taxpayer to a transferee taxpayer
pursuant to a transfer election.

Section 6418(b)(1) and proposed
§ 1.6418-2(a)(4)(ii) (disallowing transfer
elections for non-cash consideration)
and proposed § 1.6418-2(e)(1)
(treatment of payments made in
connection with a transfer election)
would require that any amounts paid by
a transferee taxpayer in connection with
the transfer of a specified credit portion
be paid in cash. Proposed § 1.6418-1(f)
would define “paid in cash” as a
payment made in United States dollars.
The definition of “paid in cash”
contemplates limiting the manner in
which United States dollars may be
transferred in connection with a transfer
election to payments by cash, check,
cashier’s check, money order, wire
transfer, ACH transfer, or other bank
transfer of immediately available funds.
The proposed regulations also would
provide a safe harbor timing rule to
allow for certainty as to the treatment of
such payments of United States dollars
made during a prescribed time period.
The proposed regulations would
provide that a payment does not violate
the paid in cash requirement if the cash
payment is made within the period
beginning on the first day of the eligible
taxpayer’s taxable year during which a
specified credit portion is determined
and ending on the due date for
completing a transfer election statement
(as provided in proposed § 1.6418—
2(b)(5)(iii)). The proposed regulations
also address an issue raised by
stakeholders regarding advanced
commitments and would provide that a
contractual commitment to purchase
eligible credits in advance of the date a
specified credit portion is transferred
satisfies the paid in cash requirement,
so long as all cash payments are made
during the time period described in
proposed § 1.6418-1(f)(1)(ii).

Proposed § 1.6418-1(m) would define
the term “‘transferee taxpayer” by
incorporating the requirement in section
6418(a) that an eligible taxpayer only
transfer eligible credits to a taxpayer
that is not related (within the meaning
of section 267(b) or 707(b)(1)) to the
eligible taxpayer. Thus, the proposed
regulations would define a transferee
taxpayer as any taxpayer that is not
related (within the meaning of section
267(b) or 707(b)(1) of the Code) to the
eligible taxpayer making the transfer
election to which the eligible taxpayer

transfers a specified credit portion of an
eligible credit. Further, consistent with
the proposed definitions of transferee
taxpayer and eligible taxpayer, proposed
§1.6418-1(k), (1), (n), and (o) would
define the terms “transferee
partnership,” “transferee S

corporation,” “transferor partnership,”
and ‘““transferor S corporation,”
respectively.

II. Rules for Making Transfer Elections

The rules in proposed § 1.6418-2
would describe the general
requirements for making a transfer
election, including clarifying when a
transfer election can be made in certain
ownership situations, situations where
no transfer election may be made, the
manner and due date for the election,
limitations related to a transfer election,
the determination of an eligible credit,
the treatment of payments related to a
transfer of eligible credits, and the
treatment of a transferred specified
credit portion by a transferee taxpayer.

LENT

A. Transfer Elections in General

Proposed § 1.6418-2(a) would provide
rules generally applicable to a transfer
election. Consistent with the language
in section 6418(a), the proposed rules
would provide that if a valid transfer
election is made by an eligible taxpayer
for any taxable year, the transferee
taxpayer specified in such election (and
not the eligible taxpayer) is treated as
the taxpayer for purposes of the Code
with respect to the specified credit
portion.

Proposed § 1.6418-2(a)(2) would
clarify the rule related to multiple
transfer elections. Stakeholders
requested clarification on whether an
eligible taxpayer can make multiple
elections to transfer an eligible credit to
multiple transferees. Proposed § 1.6418—
2(a)(2) would provide that an eligible
taxpayer may make multiple transfer
elections to transfer one or more
specified credit portion(s) to multiple
transferee taxpayers, provided that the
aggregate amount of specified credit
portions transferred with respect to a
single eligible credit property does not
exceed the amount of the eligible credit
determined with respect to the eligible
credit property. In other words, section
6418 does not, and therefore these
proposed regulations would not, limit
the number of transfer elections or
number of transferee taxpayers for
which an eligible taxpayer can make a
transfer election, unless the transfer of
a specified credit portion would exceed
the available eligible credit to be
transferred.

Proposed § 1.6418-2(a)(3) would
address when eligible taxpayers are

permitted to make a transfer election in
certain ownership situations. The
situations addressed are based on
requests from stakeholders for
clarification. Rules are proposed for
disregarded entities, undivided
ownership interests, members of a
consolidated group, and partnerships
and S corporations. For a disregarded
entity wholly owned (directly or
indirectly) by an eligible taxpayer, the
eligible taxpayer makes a transfer
election. For undivided ownership
interests, if eligible credit property is
directly owned through an arrangement
properly treated as a tenancy-in-
common for Federal income tax
purposes, or through an organization
that has made a valid election under
section 761(a) of the Code, each co-
owner’s or member’s undivided
ownership share of the eligible credit
property will be treated for purposes of
section 6418 as a separate eligible credit
property owned by such co-owner or
member, and each makes a separate
transfer election. For members of a
consolidated group, a member is
required to make a transfer election.
Finally, for a partnership or S
corporation, with respect to any eligible
credit property held directly by such
partnership or S corporation, the
partnership or S corporation makes a
transfer election, not the partners or
shareholders.

Proposed § 1.6418-2(a)(4) would
describe three circumstances where no
transfer election can be made.

First, consistent with section
6418(g)(4), the proposed regulations
preclude any election with respect to
any amount of an eligible credit
determined based on progress
expenditures that is allowed pursuant to
rules similar to the rules of section
46(c)(4) and (d) (as in effect on the day
before the date of the enactment of the
Revenue Reconciliation Act of 1990).

Second, the proposed rules would
preclude a transfer election when an
eligible taxpayer receives any amount
not paid in cash (as defined in § 1.6418—
1(f)) as consideration in connection with
the transfer of a specified credit portion.
Section 6418(b)(1) requires that “any”’
consideration paid in connection with a
transfer be paid in cash. Thus, if any
consideration is other than cash, the
transfer election is disallowed.

Third, no election is allowed when
eligible credits are not determined with
respect to an eligible taxpayer. As
further explained later in this preamble,
an eligible credit is determined with
respect to an eligible taxpayer in cases
where the eligible taxpayer owns the
underlying eligible credit property or, if
ownership is not required, otherwise



40500

Federal Register/Vol. 88, No. 118/ Wednesday, June 21, 2023/Proposed Rules

Holland & Knight
www.HKIRALibrary.com
This document is a U.S. government work,
created by the U.S. Department of Treasury
and/or Internal Revenue Service, to
which Holland & Knight claims no rights

conducts the activities giving rise to the
underlying eligible credit. As examples,
the proposed regulations describe two
situations where a credit is allowable to
an eligible taxpayer, but the eligible
taxpayer is not permitted to transfer the
credit under section 6418. First, the
proposed regulations provide that a
section 45Q) credit allowable to a person
that disposes of qualified carbon oxide,
utilizes qualified carbon oxide, or uses
qualified carbon oxide as a tertiary
injectant due to an election made under
section 45Q(f)(3)(B) is not transferable
under section 6418. Second, the
proposed regulations provide that a
section 48 credit allowable to a lessee of
property under section 50(d)(5) and an
election under § 1.48—4 is not
transferable under section 6418. In both
cases, the taxpayer is only allowed to
claim the credit as a result of an election
by another taxpayer, and does not own
the eligible credit property to which the
credit was determined. These situations
can be contrasted with a sale-leaseback
transaction under section 50(d)(4) where
a purchaser/lessor of investment credit
property owns the underlying property
to which an eligible credit is
determined. In that case, provided all of
the rules are met, because the eligible
credit is determined with respect to
eligible credit property owned and
treated as originally placed in service by
the purchaser/lessor, the purchaser/
lessor can elect to transfer eligible
credits determined with respect to the
property under section 6418.

B. Manner and Due Date of Making a
Transfer Election

Section 6418(a) allows an eligible
taxpayer to transfer an eligible credit (or
portion thereof) determined with
respect to such taxpayer to a transferee
taxpayer. Generally, section 6418 does
not expressly provide for the relevant
unit of measurement for an election to
transfer eligible credits. Proposed
§ 1.6418-2(b) would provide generally
that an eligible taxpayer is required to
make a transfer election to transfer a
specified credit portion on the basis of
a single eligible credit property. For
example, an eligible taxpayer that
determines eligible credits with respect
to two eligible credit properties would
need to make a separate transfer election
with respect to any specified credit
portion determined with respect to each
eligible credit property. This approach
would provide eligible taxpayers with
flexibility in determining the credit to
transfer and aligns with how an
excessive credit transfer is defined in
section 6418(g)(2)(C).

In requiring the election to be made
on the basis of a single eligible credit

property, the Treasury Department and
the IRS request comments on two
issues. First, whether more specific
guidance with respect to any eligible
credit property is needed to allow
eligible taxpayers to make the election
as required. If such guidance is needed,
suggestions for further defining the
relevant eligible credit property are
requested. Second, whether to adopt a
grouping rule that allows taxpayers to
make an election with respect to certain
groups of eligible credit properties. If
such a rule is recommended, discussion
of the eligible credits that a rule should
apply to, the appropriate circumstances
for grouping, as well as specific rules for
determining a group with respect to an
eligible credit is requested.

Consistent with section
6418(f)(1)(B)(i), proposed § 1.6418—
2(b)(2) would provide specific rules in
the case of any section 45 credit, section
45Q credit, section 45V credit, or
section 45Y credit that is an eligible
credit. The proposed rules would
provide that a transfer election is made
with respect to each eligible credit
property for which an eligible credit is
determined. Consistent with section
6418(f)(1)(B)(ii), the proposed rules also
would provide that a transfer election
would be required to be made for each
taxable year an eligible taxpayer elects
to transfer a specified credit portion
with respect to such eligible credit
property during the 10-year period
beginning on the date such eligible
credit property was originally placed in
service (or, in the case of a section 45Q
credit, for each taxable year during the
12-year period beginning on the date the
eligible credit property was originally
placed in service).

Proposed § 1.6418-2(b)(3) would
provide the manner of making a valid
transfer election. Stakeholders asked for
clarity regarding the manner of making
a valid election and provided
suggestions for how an election should
be effectuated and potential information
to be included. Proposed § 1.6418—
2(b)(3) outlines the requirements for
making a transfer election for eligible
taxpayers other than partnerships or S
corporations (those rules are in
proposed § 1.6418-3(d)). While
described in more detail in the proposed
regulations, to make a valid transfer
election, an eligible taxpayer as part of
filing a return (or a return for a short
year within the meaning of section 443
of the Code (short year return)),
generally would be required to include
the following—(A) a properly completed
relevant source credit form for the
eligible credit; (B) a properly completed
Form 3800, General Business Credit (or
its successor), including reporting the

registration number received during the
required pre-filing registration (as
described in proposed § 1.6418-4); (C) a
schedule attached to the Form 3800 (or
its successor) showing the amount of
eligible credit transferred for each
eligible credit property; (D) a transfer
election statement as described later in
this preamble; and (E) any other
information related to the election
specified in guidance (as defined in
proposed § 1.6418-1(e)).

A transfer election statement is
described in proposed § 1.6418-2(b)(5)
and would be generally defined as a
written document that describes the
transfer of a specified credit portion
between an eligible taxpayer and
transferee taxpayer. Election statements
are used in similar situations to a
transfer election under section 6418 (for
example, an election under section
50(d)(5) and § 1.48-4, section 45G, or
section 45] all require a written
document between the parties). A
transfer election statement that is
completed by both the eligible taxpayer
and the transferee taxpayer would be
necessary to allow the transferee
taxpayer the opportunity to file a return
without needing to wait for the eligible
taxpayer to file. A transfer election
statement, which is described in more
detail in the proposed regulations,
would be required to generally include
(1) information related to the transferee
taxpayer and the eligible taxpayer; (2) a
statement that provides the necessary
information and amounts to allow the
transferee taxpayer to take into account
the specified credit portion with respect
to the eligible credit property; (3) a
statement that the parties are not related
(within the meaning of section 267(b) or
707(b)(1)); (4) a representation from the
eligible taxpayer that it has complied
with all relevant requirements to make
a transfer election; (5) a statement from
the eligible taxpayer and the transferee
taxpayer acknowledging the notification
of recapture requirements under section
6418(g)(3) and the section 6418
regulations (if applicable); and (6) a
statement or representation from the
eligible taxpayer that the eligible
taxpayer has provided the required
minimum documentation to the
transferee taxpayer. Required minimum
documentation is specified in proposed
§ 1.6418-2(b)(3)(iv). Required minimum
documentation would be the minimum
documentation that the eligible taxpayer
is required to provide to a transferee
taxpayer, and is more fully described in
the proposed regulations, but is
generally documentation to validate the
existence of the eligible credit property,
any bonus credits amounts, and the
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evidence of credit qualification. This
requirement is consistent with a
stakeholder suggestion that such
information should be required to be
provided by the eligible taxpayer.
Proposed § 1.6418-2(b)(5)(v) would
specify that a transferee taxpayer,
consistent with §1.6001-1(e), would be
required to retain the requirement
minimum documentation provided by
the eligible taxpayer so long as the
contents thereof may become material in
the administration of any internal
revenue law.

Proposed § 1.6418-2(b)(5)(iii) would
provide a rule on the timing of the
transfer election statement. The
proposed rule generally allows a
transfer election statement to be
completed any time after the eligible
taxpayer and transferee taxpayer have
sufficient information to prepare a
transfer election statement. However, a
transfer election statement cannot be
completed for any taxable year after the
earlier of (A) the filing of the eligible
taxpayer’s return for the taxable year for
which the specified credit portion is
determined with respect to the eligible
taxpayer, or (B) the filing of the return
of the transferee taxpayer for the year in
which the specified credit portion is
taken into account. This proposed rule
is intended to provide flexibility but
places an outer limit on the timing of
the transfer election statement because
both the eligible taxpayer and the
transferee taxpayer would be required to
include a transfer election statement as
part of filing a return, and therefore, the
transfer election statement would need
to be completed before a return is filed
by either party.

Consistent with section 6418(e)(1),
proposed § 1.6418-2(b)(4) would
provide that an election to transfer any
specified credit portion would need to
be made not later than the due date
(including extensions) for the tax return
for the taxable year for which the
eligible credit is determined. The
proposed regulations would also clarify
that an election would need to be filed
on an original return and may not be
made or revised on an amended return
or by filing a request for an
administrative adjustment under section
6227 of the Code. An original return
includes a superseding return filed on
or before the due date (including
extensions). The proposed regulations
would also provide that there is no
relief available under §§301.9100-1
through 301.9100-3 for a late transfer
election.

C. Limitations on the Election

Proposed § 1.6418-2(c) would include
rules that describe certain limitations

with respect to making an election
under section 6418. First, consistent
with section 6418(e)(1), the proposed
regulations would provide that once
made, an election to transfer an eligible
credit is irrevocable. Second, consistent
with section 6418(e)(2), the proposed
regulations would prohibit a transferee
taxpayer of any specified credit portion
from making a second transfer under
section 6418 with respect to any amount
of such transferred credit.

Stakeholders asked whether a
passthrough transferee taxpayer that
allocates purchased eligible credits to its
direct or indirect owners violates the no
second transfer rule in section
6418(e)(2). An allocation of a transferred
specified credit portion to a direct or
indirect owner of a passthrough entity
would not be considered a transfer
under section 6418. As a result, an
allocation of a transferred specified
credit portion to a direct or indirect
owner of a passthrough transferee
taxpayer does not violate the no second
transfer rule in section 6418(e)(2).
However, certain rules would apply to
allocations of a transferred specified
credit portion from passthrough entities
as further described in proposed
§1.6418-3.

Stakeholders also inquired whether
eligible credits can be transferred
through dealer arrangements. Any
arrangement where the Federal income
tax ownership of a specified credit
portion transfers first, from an eligible
taxpayer to a dealer or intermediary and
then, ultimately, to a transferee taxpayer
is in violation of the no second transfer
rule in section 6418(e)(2). In contrast, an
arrangement using a broker to match
eligible taxpayers and transferee
taxpayers should not violate the no
second transfer rule, assuming the
arrangement at no point transfers the
Federal income tax ownership of a
specified credit portion to the broker or
any taxpayer other than the transferee
taxpayer.

D. Determining the Eligible Credit

Proposed § 1.6418-2(d) would
provide rules to clarify how to
determine the amount of an eligible
credit that is transferable. Any rules that
relate to the determination of an eligible
credit, such as rules in sections 49 and
50(b), would apply to the eligible
taxpayer and therefore can limit the
amount of transferable eligible credits
determined with respect to a single
eligible credit property owned by the
eligible taxpayer. Section 6418(a) states
that an eligible taxpayer can elect to
transfer all (or any portion specified in
the election) of an eligible credit
determined with respect to such eligible

taxpayer. The inclusion of the word
“determined” is instructive, and the
proposed regulations would draw a
distinction between rules that impact
the amount of credit determined or the
credit base (and thus, the amount of
eligible credit that can be transferred)
versus rules that impact a taxpayer’s
ability to claim a particular eligible
credit against its tax liability. Rules that
impact the ability of a taxpayer to claim
a particular eligible credit against its tax
liability do not limit the amount of an
eligible credit that an eligible taxpayer
can transfer. Providing a limitation
based on an eligible taxpayer’s ability to
claim an eligible credit would undercut
one of the purposes of section 6418,
which is to provide an alternative
monetization mechanism to eligible
taxpayers that would be unable to
utilize credits in the current taxable
year.

As previously stated, section 49
generally impacts the amount of a credit
determined with respect to an
investment credit property that an
eligible taxpayer can transfer. The
proposed regulations would provide
rules for the application of section 49 to
a partnership or S corporation that is an
eligible taxpayer and elects under
section 6418 to transfer an eligible
credit (a transferor partnership or
transferor S corporation). The proposed
regulations would provide that any
amount of eligible credit determined
with respect to investment credit
property held directly by a transferor
partnership or transferor S corporation
(or held directly by an entity
disregarded as separate from such
transferor partnership or transferor S
corporation) is determined by the
transferor partnership or transferor S
corporation by taking into account the
section 49 at-risk rules at the partner or
shareholder level as of the close of the
taxable year in which the investment
credit property is placed in service.
Thus, if the credit base of the
investment credit property is limited to
a partner or shareholder by section 49,
then the amount of the eligible credit
determined by the transferor
partnership or transferor S corporation
is also limited. The proposed
regulations would provide that a
transferor partnership or transferor S
corporation that transfers any specified
credit portion with respect to an
investment credit property must request
from each of its partners or
shareholders, respectively, that is
subject to section 49, the amount of
such partner’s or shareholder’s
nonqualified nonrecourse financing
with respect to the investment credit
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property as of the close of the taxable
year in which the property is placed in
service. Additionally, the transferor
partnership or transferor S corporation
would attach to its tax return for the
taxable year in which the property is
placed in service, the amount of each
partner’s or shareholder’s section 49
limitation with respect to any specified
credit portion transferred with respect
to the investment credit property. The
Treasury Department and the IRS
request comments as to whether (1) any
information or reporting requirements
are needed for transferor partnerships or
transferor S corporations to apply these
rules when determining the amount of
an eligible credit that can be transferred
or (2) any additional clarifications are
needed regarding how the at-risk rules
apply to the determination of an eligible
credit by an eligible taxpayer.

E. Treatment of Payments Made in
Connection With Transfer

Proposed § 1.6418-2(e) would include
rules to clarify the treatment of
payments made by a transferee taxpayer
to an eligible taxpayer in connection
with the transfer of an eligible credit.
The proposed regulations relate to the
rules provided in section 6418(b)(1)
through (3) and include a rule clarifying
when a payment is considered to be
made in connection with a transfer
election.

Proposed § 1.6418-2(e)(1) would
provide that an amount paid by a
transferee taxpayer to an eligible
taxpayer is consideration for a transfer
of a specified credit portion only if it is
paid in cash (as defined in §1.6418—
1(f)), directly relates to the specified
credit portion, and is not described in
§ 1.6418-5(a)(3) (describing payments
related to an excessive credit transfer).
These proposed rules would provide
objective criteria for eligible taxpayers
and transferee taxpayers that seek
certainty as to the timing of payments
and acceptable forms of payment.
General tax rules apply to any payments
made or received outside of the
requirements described in proposed
§1.6418-2(e)(1). Additionally, the
requirements of proposed § 1.6418-
2(e)(1) would not be satisfied where a
specified credit portion is not ultimately
transferred to a transferee taxpayer.

Pursuant to section 6418(b), the
proposed regulations also include rules
that would clarify that amounts paid in
connection with a transfer election by a
transferee taxpayer are not includible in
the gross income of an eligible taxpayer
and are not deductible by the transferee
taxpayer.

In addition to these rules, the
proposed regulations would include an

anti-abuse provision. The intent of the
anti-abuse provision is to disallow the
election and transfer of an eligible credit
under section 6418, or otherwise
recharacterize a transaction’s income tax
consequences, in circumstances where
the parties to the transaction have
engaged in the transaction or a series of
transactions with the principal purpose
of avoiding tax liability beyond the
intent of section 6418. This could
include transactions that are intended to
decrease the eligible taxpayer’s gross
income or increase a transferee
taxpayer’s deductions. For example, a
transaction where an eligible taxpayer
undercharges or overcharges for services
to a customer who is also purchasing
credits from the eligible taxpayer as a
transferee taxpayer may violate the anti-
abuse rule. The proposed regulations
include two examples to illustrate
application of the anti-abuse rule.

The proposed regulations do not
address (1) the Federal income tax
treatment of transaction costs, either for
the eligible taxpayer or the transferee
taxpayer, and (2) whether a transferee
taxpayer is permitted to deduct a loss if
the amount paid to an eligible taxpayer
exceeds the amount of the eligible credit
that the transferee taxpayer can
ultimately claim. The Treasury
Department and the IRS are currently
developing rules on these general issues
and seek comments as part of that
process. Any comments should also
consider the specific matters described
in the following paragraphs.

Generally, gain or loss is recognized
on the sale or other disposition of
property. See section 1001 of the Code.
If a seller incurs costs to facilitate the
sale of property, such costs are generally
required to be capitalized and reduce
the amount realized from the sale. See
§1.263(a)-1(e). If a buyer incurs costs to
facilitate the acquisition of property (for
example, legal fees to draft the purchase
agreement), such costs are generally
required to be capitalized and included
in the basis of property acquired. See,
for example, §§ 1.263(a)-2(f)(1) and
1.263(a)—4(b)(1)(v).

It is a longstanding principle that
courts should construe Federal tax laws
in harmony with the legislative intent
and seek to carry out the legislative
purpose. Foster v. U.S., 303 U.S. 118
(1938). Furthermore, it is a well-
established principle of statutory
interpretation that a tax law should not
be interpreted to allow the practical
equivalent of a double benefit absent a
clear declaration of intent by Congress
(no double benefit principle). See
generally U.S. v. Skelly Oil Co. 394 U.S.
678, 684 (1969); cf. Hillsboro Nat. Bank
v. Commissioner, 460 U.S. 370 (1983). A

double tax benefit could arise in
situations of a double deduction, a
deduction and a credit, a credit or a
deduction from amounts that are
excluded from gross income, or credits
from expenditures made to generate
other credits. Cf. Hintz v. Commissioner,
712 F2d 281 (7th Cir. 1983); section 265,
Expenses and Interest Relating to Tax-
Exempt Income; S/V Drilling Partners v.
Commissioner, 114 T.C. 83 (2000).

Section 6418 provides specific rules
that explicitly or implicitly supersede
certain general Federal income tax rules
in whole or in part. Accordingly, the
Treasury Department and the IRS must
consider not only the application of
specific provisions of section 6418 but
also other applicable provisions of the
Code when developing rules on the
general issues described previously.

With respect to an eligible taxpayer,
section 6418(b)(2) provides that any
consideration received from a transferee
taxpayer for the transfer of an eligible
credit (or portion thereof) is not
includible in gross income of the
eligible taxpayer. Section 6418(c)(1)(A)
provides that in the case of any eligible
credit determined with respect to any
facility or property held directly by a
partnership or S corporation, any
amount received as consideration for
the transfer of such credit is treated as
tax exempt income for purposes of
sections 705 and 1366. In developing
the rules applicable to transaction costs
of an eligible taxpayer, it will be
necessary to determine, among other
things, whether (1) the no double
benefit principle applies and, if so, how
it should apply, and (2) the
capitalization rules of section 263 and
the regulations thereunder apply and, if
so, how they interact with the rules
under section 6418(b)(2) and (c)(1)(A).

With respect to a transferee taxpayer,
as described herein, the proposed
regulations would provide that there is
no gross income to a transferee taxpayer
when claiming an eligible credit if the
amount paid for the eligible credit is
less than the amount of the eligible
credit transferred and claimed
(transferee gross income exclusion rule).
Similar to the development of rules for
transaction costs of an eligible taxpayer,
in developing the rules applicable to
transaction costs of a transferee
taxpayer, it will be necessary to
determine, among other things, whether
(1) the no double benefit principle
applies and, if so, how it should apply,
and (2) the capitalization rules of
section 263 and the regulations
thereunder apply and, if so, how they
interact with the transferee gross income
exclusion rule in the proposed
regulations.
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Also, with respect to a transferee
taxpayer, section 6418(b)(3) provides
that any consideration paid to the
eligible taxpayer for an eligible credit is
not deductible under any provision of
the Code. However, it is not clear
whether the “not deductible” language
in section 6418(b)(3) should be read to
preclude capitalization of the
consideration paid to the eligible
taxpayer (for example, under section
263). Therefore, it will be necessary for
the Treasury Department and the IRS to
determine whether the capitalization
rules of section 263 and the regulations
thereunder apply to a transferee
taxpayer and, if so, how they should
apply. It will also be necessary to
interpret the scope of section 6418(b)(3)
and resolve whether it precludes a
deduction for any amount of
consideration paid that is otherwise
deductible as a loss under section 165
(for example, where the amount of
consideration paid exceeds the amount
of the credit the transferee taxpayer can
ultimately claim).

F. Transferee Taxpayer’s Treatment of
an Eligible Credit

Proposed § 1.6418-2(f) would provide
rules describing the transferee
taxpayer’s treatment of a transferred
specified credit portion. Stakeholders
sought clarification of whether a
transferee taxpayer has a choice of
which year to take an eligible credit into
account. Section 6418(d) provides that
in the case of any eligible credit
transferred to a transferee taxpayer
pursuant to a transfer election, the
eligible credit is taken into account in
the first taxable year of the transferee
taxpayer ending with, or after, the
taxable year of the eligible taxpayer with
respect to which the credit was
determined. This language prescribes
the specific year the transferee taxpayer
takes the transferred eligible credit into
account. Therefore, no clarification is
needed. To the extent the taxable years
of an eligible taxpayer and a transferee
taxpayer end on the same date, the
transferee taxpayer will take the
specified credit portion into account in
that taxable year. To the extent the
taxable years of an eligible taxpayer and
a transferee taxpayer end on different
dates, the transferee taxpayer will take
the specified credit portion into account
in the transferee taxpayer’s first taxable
year that ends after the taxable year of
the eligible taxpayer. Consistent with
this rule, the transferee taxpayer may
claim a specified credit portion on an
amended return or, if applicable, a
request for administrative adjustment. A
transferee taxpayer may also take into
account a specified credit portion that it

has purchased, or intends to purchase,
when calculating its estimated tax
payments, though the transferee
taxpayer remains liable for any
additions to tax in accordance with
sections 6654 and 6655 to the extent the
transferee taxpayer has an
underpayment of estimated tax.

Stakeholders also asked whether there
are any income tax consequences to a
transferee taxpayer if the amount paid
for an eligible credit is less than the
amount of the eligible credit transferred
and claimed. As described earlier, the
proposed regulations would clarify this
issue by providing that there is no gross
income to a transferee taxpayer when
claiming an eligible credit if the amount
paid for the eligible credit is less than
the amount of the eligible credit
transferred and claimed. Under section
6418(a), a transferee taxpayer is treated
as the eligible taxpayer for other
purposes of the Code with respect to a
transferred eligible credit. An eligible
taxpayer would not have gross income
as a result of claiming an eligible credit.
As such, a transferee taxpayer also
should not have gross income as a result
of claiming a transferred eligible credit.

The proposed regulations would also
describe the effect of the language in
section 6418(a), which provides that the
transferee taxpayer specified in an
election (and not the eligible taxpayer)
is treated as the taxpayer for purposes
of the Code with respect to such credit
(or such portion thereof). Consistent
with an eligible credit being determined
based on ownership of the underlying
eligible credit property by an eligible
taxpayer, or, if ownership is not
required, based on conducting the
activities giving rise to the eligible
credit, the proposed regulations would
provide that a transferee taxpayer does
not also apply rules that relate to the
determination of an eligible credit, such
as rules in section 49 or 50(b) as
described in proposed § 1.6418-2(d)(1).
However, a transferee taxpayer would
apply rules that relate to the amount of
a transferred eligible credit that is
allowed to be claimed in the taxable
year based on a transferee’s particular
circumstances, such as the rules in
section 38 or 469.

Consistent with applying credit
utilization rules to transferee taxpayers,
the proposed regulations would provide
a rule that a transferred specified credit
portion is treated as earned in
connection with the conduct of a trade
or business, and, if applicable, such
transferred specified credit portion is
subject to the passive activity limitation
rules in section 469. However, a
transferee taxpayer (or a direct or
indirect owner of a transferee taxpayer

that claims a transferred specified credit
portion) that is subject to section 469 is
not, as a result of a transfer election,
considered to have owned an interest in
the eligible taxpayer’s business at the
time the work was done (as required for
material participation in § 1.469-5(f)(1))
and cannot change the characterization
of the transferee taxpayer’s participation
with respect to generation of the
transferred specified credit portion by
using any of the grouping rules in

§ 1.469-4(c). This proposed rule would
be consistent with the result that the
transferee taxpayer does not apply rules
that relate to the determination of an
eligible credit because the transferee
does not own the underlying eligible
credit property to which the credit is
determined or conduct the activity
directly. Further, allowing a transferee
taxpayer to try to change the
characterization of an eligible credit
based on grouping with its own
activities under § 1.469—-4(c) would
conflict with the conclusion that the
eligible credit has already been
determined. In contrast, an eligible
credit generated through the conduct of
a trade or business does not lose such
attribute through a transfer under
section 6418 for purposes of
determining whether a transferee
taxpayer is allowed the credit. Likewise,
a section 38 business credit does not
become an individual (non-business)
credit if transferred to an individual. If
such attributes did not transfer under
section 6418, eligible credits earned and
used by eligible taxpayers would be
subject to different limitations than
transferred eligible credits used by
transferee taxpayers. The impact of this
rule for a transferee taxpayer that is
subject to section 469 is that such
transferee taxpayer will be considered to
earn eligible credits through the conduct
of a trade or business related to the
eligible credit but will not materially
participate in such business for
purposes of section 469. Thus, a
transferee taxpayer subject to section
469 would be required to treat the
credits making up the specified credit
portion as passive activity credits (as
defined in section 469(d)(2)) to the
extent the specified credit portion
exceeds passive tax liability. The
Treasury Department and the IRS
request comments on whether there are
circumstances in which it would be
appropriate to not apply the passive
activity rules under section 469 to a
transferee taxpayer or to attribute the
participation of an eligible taxpayer to a
transferee taxpayer.

Lastly, proposed § 1.6418-2(f)(4)
would provide rules for how a
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transferee taxpayer can take into
account a transferred specified credit
portion. Section 6418(d) provides the
taxable year that a transferee taxpayer
takes a transferred eligible credit into
account but does not provide further
procedures applicable to a transferee
taxpayer. In determining the proposed
procedures, consideration was given to
the requirements for any taxpayer when
taking into account a general business
credit, with additional information
required that is necessary for tracking
the transfer of specified credit portions.
The proposed rules would provide that
in order for a transferee taxpayer to take
into account a specified credit portion,
the transferee taxpayer would be
required to include certain information
as part of filing a return (or short year
return). The proposed regulations would
require (A) a properly completed Form
3800, General Business Credit (or its
successor), taking into account a
transferred eligible credit as a current
general business credit, including all
registration number(s) related to the
transferred eligible credit; (B) the
transfer election statement described
earlier in this preamble attached to the
return; and (C) any other information
related to the transfer election specified
in guidance.

III. Partnerships and S Corporations

A. Overview

The proposed regulations would
provide general rules related to transfers
of eligible credits by transferor
partnerships and transferor S
corporations and purchases of eligible
credits by transferee partnerships and
transferee S corporations. As a
preliminary matter, the proposed
regulations would clarify that a
partnership or an S corporation may
qualify as an eligible taxpayer or a
transferee taxpayer, assuming all other
relevant requirements in section 6418
are met. The proposed regulations
would also clarify that the language in
section 6418(c) requiring an eligible
credit property to be “held directly’”” by
a transferor partnership or transferor S
corporation allows for such eligible
credit property to be owned by an entity
disregarded as separate from the
transferor partnership or transferor S
corporation for Federal income tax
purposes.

In addition, the proposed regulations
would clarify that any tax exempt
income resulting from the receipt of
consideration for the transfer of a
specified credit portion by a transferor
partnership or transferor S corporation
is treated as arising from an investment
activity and not from the conduct of a

trade or business within the meaning of
section 469(c)(1)(A). As a result, such
tax exempt income is not treated as
passive income to any partners or
shareholders who do not materially
participate within the meaning of
section 469(c)(1)(B). Because a transfer
of a specified credit portion does not
involve the transfer of any assets used
in a trade or business, it is more
appropriate to treat any tax exempt
income resulting from the transfer as
arising from an investment activity.

B. Special Recapture Rules for
Transferor Partnerships and S
Corporations

Stakeholders requested clarification
on whether indirect disposition events
result in recapture of transferred
investment tax credits to a transferee
taxpayer under section 6418(g)(3)(B).
Section 1.47—4(a)(2) provides that if an
S corporation shareholder’s interest in
an S corporation is reduced as a result
of certain events during the recapture
period by a certain percentage of the
shareholder’s interest for the taxable
year of the S corporation in which the
investment credit property is placed in
service, recapture can occur to such S
corporation shareholder. Likewise,
§1.47-6(a)(2) provides that if a partner’s
interest in the general profits of a
partnership is reduced as a result of
certain events during the recapture
period by a certain percentage of the
partner’s interest in general profits for
the taxable year of the partnership in
which the investment credit property is
placed in service, recapture can occur to
such partner. As explained later in part
V of this Explanation of Provisions, the
proposed regulations would provide
generally that if an applicable
investment credit property is disposed
of, or otherwise ceases to be investment
credit property with respect to the
eligible taxpayer, a transferee taxpayer
bears the recapture tax associated with
any transferred eligible investment tax
credit transferred to such transferee
taxpayer.

The recapture events described in
§§1.47-4(a)(2) and 1.47-6(a)(2) are
applicable with respect to the specific
shareholder or partner to which the
recapture event occurs and not with
respect to the transferor S corporation or
transferor partnership. As a result, such
recapture events should not result in
recapture of a transferred eligible
investment tax credit to a transferee
taxpayer under section 6418(g)(3)(B).
Instead, the recapture tax liability
resulting from the reduction of an S
corporation shareholder’s interest or a
partner’s interest in general profits
should continue to result in recapture to

the applicable disposing shareholder or
partner. The proposed regulations
would clarify that “indirect”
dispositions under §§ 1.47—4(a)(2) and
1.47-6(a)(2) do not result in recapture
tax liability to a transferee taxpayer
under section 6418. Instead, these rules
continue to apply to a disposing partner
or shareholder in a transferor
partnership or transferor S corporation,
respectively. Any recapture to a
disposing partner is calculated based on
the partner’s share of the basis (or cost)
of the section 38 property to which the
eligible credits were determined in
accordance with § 1.46-3(f). Any
recapture to a disposing shareholder is
calculated based on the shareholder’s
pro rata share of the basis (or cost) of the
section 38 property to which the eligible
credits were determined in accordance
with §1.48-5.

The Treasury Department and the IRS
request comments on whether
additional rules or clarifications are
needed with respect to how the indirect
disposition recapture rules under
§§1.47-6(a)(2) and 1.47—-4(a)(2) apply to
partners or shareholders in transferor
partnerships or transferor S
corporations, respectively.

As previously stated, the proposed
regulations would provide that any
amount of eligible credit determined
with respect to investment credit
property held directly by a partnership
or S corporation would be required to be
determined by the partnership or S
corporation taking into account the
section 49 at-risk rules at the partner or
shareholder level as of the close of the
taxable year in which the investment
credit property is placed in service. The
proposed regulations also would
provide that any net increase in the
amount of nonqualified nonrecourse
financing during the recapture period
for a partner or shareholder in a
transferor partnership or transferor S
corporation with respect to such
partner’s or shareholder’s credit base for
a transferred eligible investment tax
credit does not result in recapture to a
transferee taxpayer under section
6418(g)(3). Similar to the indirect
disposition recapture rules described
above, the recapture rules under section
49(b) for partners or shareholders in a
transferor partnership or transferor S
corporation apply with respect to a
disposition or change in financing at the
partner or shareholder level and not at
the eligible taxpayer (i.e., the
partnership or S corporation) level. As
such, these rules would continue to
apply to partners or shareholders in
transferor partnerships or transferor S
corporations that increase their
nonqualified nonrecourse financing
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amount during the recapture period.
Any recapture to a disposing partner is
calculated based on the partner’s share
of the basis (or cost) of the section 38
property to which the eligible credits
were determined in accordance with

§ 1.46-3(f). Any recapture to a disposing
shareholder is calculated based on the
shareholder’s pro rata share of the basis
(or cost) of the section 38 property to
which the eligible credits were
determined in accordance with § 1.48—
5.

The Treasury Department and the IRS
request comments on whether
additional rules or clarifications are
needed with respect to how the
recapture rules under section 49(b)
apply to partners or shareholders in
transferor partnerships or transferor S
corporations. As a clarification,
recapture under section 49(b) applicable
directly to an eligible taxpayer (for
example, to an eligible taxpayer that is
an individual) results in recapture to a
transferee taxpayer under section
6418(g)(3).

The proposed regulations would also
provide that any net decrease in the
amount of nonqualified nonrecourse
financing during the recapture period
with respect to a partner’s or
shareholder’s credit base for a
transferred specified credit portion
determined with respect to investment
credit property does not result in
additional eligible credit that can be
transferred by the applicable partner,
shareholder or transferor partnership or
transferor S corporation. Instead, any
net decrease in the amount of
nonqualified nonrecourse financing and
resulting increase in the credit base to
a partner or shareholder results in
additional investment tax credit that can
be used by the applicable partner or
shareholder. The Treasury Department
and the IRS request comments on
whether additional rules or
clarifications are needed with respect to
how decreases in nonqualified
nonrecourse amounts under section
49(a)(2) that increase the credit base for
which eligible credits have previously
been transferred apply to partners or
shareholders in a transferor partnership
or transferor S corporation, respectively.

C. Rules Solely Applicable to Transferor
and Transferee Partnerships

The proposed regulations include
special rules applicable to transferor
and transferee partnerships and their
direct and indirect partners. Section
6418(c)(1)(A) provides that any amount
received as consideration for a transfer
of eligible credits by a transferor
partnership is treated as tax exempt
income for purposes of section 705.

Section 6418(c)(1)(B) provides that a
partner’s distributive share of such tax
exempt income is based on such
partner’s distributive share of the
otherwise eligible credit for each taxable
year. Stakeholders asked for clarity as to
how this determination should be made.

The proposed regulations would
provide generally that a partner’s
distributive share of tax exempt income
resulting from the receipt of cash by a
transferor partnership for a transferred
specified credit portion is based on the
partner’s proportionate distributive
share of the otherwise eligible credit as
determined under §§ 1.46-3(f) and
1.704-1(b)(4)(ii). The proposed
regulations further clarify that any tax
exempt income resulting from the
receipt of cash by a transferor
partnership for a transferred specified
credit portion is treated as received or
accrued, including for purposes of
section 705, as of the date the specified
credit portion is determined with
respect to the transferor partnership. In
effect, this means that tax exempt
income resulting from the receipt of
cash by a transferor partnership in
exchange for a transferred specified
credit portion should be allocated to the
same partners and in the same
proportionate amount, as the specified
credit portion would have been
allocated if not transferred.

The proposed regulations would
provide a special rule for allocations of
tax exempt income resulting from a
transfer of a specified credit portion of
less than all eligible credit(s)
determined with respect to an eligible
credit property held by a transferor
partnership. This special rule permits
tax exempt income resulting from the
receipt of cash for a transfer of one or
more specified credit portion(s) of less
than all eligible credits from an eligible
credit property to, generally, be
allocated to those partners that desired
to transfer their distributive share of the
underlying credits. To take advantage of
this special rule, a transferor
partnership would first determine each
partner’s distributive share of the
otherwise eligible credits determined
with respect to such eligible credit
property in accordance with §§ 1.46-3(f)
and 1.704—1(b)(4)(ii). This amount is
referred to as a “partner’s eligible credit
amount.” Thereafter, the transferor
partnership may determine, either in a
manner described in the partnership
agreement or as the partners may agree,
the portion of each partner’s eligible
credit amount to be transferred and the
portion of each partner’s eligible credit
amount to be retained and allocated to
such partner. Following the transfer of
the specified credit portion(s), the

transferor partnership may allocate to
each partner its agreed upon share of
eligible credits, tax exempt income
resulting from the receipt of
consideration for the transferred
specified credit portion(s), or both, as
the case may be; provided that, the
amount of eligible credits allocated to
each partner may not exceed such
partner’s eligible credit amount and the
amount of tax exempt income allocated
to each partner would equal such
partner’s proportionate share of tax
exempt income resulting from the
transfer(s). Each partner’s proportionate
share of tax exempt income resulting
from the transfer(s) is equal to the total
tax exempt income resulting from the
transfer(s) of the specified credit
portion(s) multiplied by a fraction, (i)
the numerator of which is a partner’s
total eligible credit amount minus the
amount of eligible credits actually
allocated to the partner with respect to
the eligible credit property for the
taxable year, and (ii) the denominator of
which is the total amount of the
specified credit portion(s) transferred by
the partnership with respect to the
eligible credit property for the taxable
year. The proposed regulations provide
examples of this rule.

The Treasury Department and the IRS
request comments on whether
additional rules or clarifications are
needed with respect to when allocations
of tax exempt income and eligible
credits under section 6418 will be
respected under section 704(b).

The proposed regulations would
clarify that a partnership that is an
indirect or direct partner of a transferor
partnership (an upper-tier partnership)
is not an eligible taxpayer with respect
to an eligible credit allocated by a
transferor partnership. The proposed
regulations also would clarify that for
any tax exempt income allocated to an
upper-tier partnership as a result of the
receipt of consideration for a transfer of
a specified credit portion by a transferor
partnership, the upper-tier partnership
would determine its partners’
distributive shares of the tax exempt
income in proportion to the partners’
distributive shares of the otherwise
eligible credit. In effect, this means that
the upper-tier partnership would
allocate any tax exempt income
resulting from a transfer of a specified
credit portion by a lower-tier
partnership among its partners as of the
same time, and in the same
proportionate amount, as the eligible
credit would have been allocated if not
transferred by the transferor
partnership.

Stakeholders asked for confirmation
that cash payments received by a
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transferor partnership as consideration
for a transfer of eligible credits can be
distributed in a manner different from
the partners’ distributive shares of the
tax exempt income resulting from the
receipt of the cash payment. A
transferor partnership that receives a
cash payment from a transfer of a
specified credit portion is under no
restriction on how it can use such cash
payment (including on how it makes
distributions to its partners). Such cash
payment is treated in the same manner
as the transferor partnership’s other
cash flows.

The proposed regulations would
provide rules for transferee partnerships
and clarify that allocations of a
transferred specified credit portion by a
transferee partnership are not a
violation of the no additional transfer
rule in § 1.6418-2(c)(2). The proposed
regulations also would provide that cash
payments by a transferee partnership for
a transferred specified credit portion are
treated as a section 705(a)(2)(B)
expenditure. Each partner’s distributive
share of any transferred specified credit
portion is based on such partner’s
distributive share of the section
705(a)(2)(B) expenditures used to fund
the purchase of such transferred
specified credit portion. Each partner’s
distributive share of the section
705(a)(2)(B) expenditures used to fund
the purchase of any transferred
specified credit portion is determined
by the partnership agreement. Or, if the
partnership agreement does not provide
for the allocation of such nondeductible
expenditures, then each partner’s
distributive share is based on the
transferee partnership’s general
allocation of nondeductible
expenditures.

To prevent avoidance of the no
additional transfer rule in proposed
§ 1.6418-2(c)(2) through transfers of
interests in transferee partnerships, the
proposed regulations in proposed
§ 1.6418-3(b)(4)(iv) would provide that
a transferred specified credit portion
purchased by a transferee partnership is
treated as an extraordinary item under
§ 1.706—4(e) (including also a proposed
addition to § 1.706—4(e) confirming a
transferred specified portion is an
extraordinary item). The proposed
regulations further provide that if the
transferee partnership and eligible
taxpayer have the same taxable years,
such extraordinary item is deemed to
occur on the date the transferee
partnership first makes a cash payment
to an eligible taxpayer for any
transferred specified credit portion. If
the transferee partnership and eligible
taxpayer have different taxable years,
the extraordinary item is deemed to

occur on the later of the first date the
transferee partnership takes the
transferred specified credit portion into
account under section 6418(d), or the
first date that the transferee partnership
made a cash payment to the eligible
taxpayer for the transferred specified
credit portion. For example, if an
eligible taxpayer is a calendar year
taxpayer and a transferee partnership is
a fiscal year taxpayer with its tax year
beginning on June 1st, and the
transferee partnership makes its first
cash payment before June 1st for a
transferred specified credit portion
determined with respect to the eligible
taxpayer during year 1, then the
transferred specified credit portion is
deemed to occur to the transferee
partnership on June 1st. However, if the
transferee partnership makes its first
cash payment at any point from June 1st
to December 31st, the transferred
specified credit portion is deemed to
occur on the cash payment date. The
Treasury Department and the IRS
continue to study whether additional
rules are required under section 6418 to
prevent avoidance of the no additional
transfer rule through transfers of
interests in transferee partnerships.

Finally, for transferee partnerships,
the proposed regulations would clarify
that an upper-tier partnership that is a
direct or indirect partner in a transferee
partnership and that is allocated a
transferred specified credit portion is
not an eligible taxpayer with respect to
such transferred specified credit
portion. The upper-tier partnership
would determine each partner’s
distributive share of the transferred
specified credit portion in accordance
with the same rules the transferee
partnership determines its partners’
distributive shares of the transferred
specified credit portion.

The Treasury Department and the IRS
request comments on whether
additional rules or clarifications are
needed with respect to when allocations
of a transferred specified credit portion
will be respected under section 704(b).
The Treasury Department and the IRS
also request comments on whether
additional rules or clarifications are
needed with respect to transfers of
partnership interests that are made after
the transferring partner has contributed
capital to a transferee partnership for
the purpose of purchasing eligible
credits, but before the transferee
partnership has made any cash
payments to an eligible taxpayer.

D. Rules Solely Applicable to Transferor
and Transferee S Corporations

The proposed regulations would
include special rules applicable to

transferor and transferee S corporations
and their shareholders. Section
6418(c)(1)(A) provides that any amount
received as consideration for a transfer
of eligible credits by a transferor S
corporation is treated as tax exempt
income for purposes of section 1366.
The proposed regulations would
provide that each shareholder would
take into account such shareholder’s pro
rata share (as determined under section
1377(a) of the Code) of any tax exempt
income resulting from the receipt of
cash for the transfer of a specified credit
portion by a transferor S corporation.
The proposed regulations would further
clarify that any tax exempt income
resulting from the receipt of cash for the
transfer of a specified credit portion by
a transferor S corporation is treated as
received or accrued, including for
purposes of section 1366, as of the date
the transferred specified credit portion
is determined with respect to the
transferor S corporation. In effect, this
means that any tax exempt income
resulting from the receipt of cash by a
transferor S corporation for a transferred
specified credit portion should be
allocated to the same shareholders and
in the same proportionate amount as the
specified credit portion would have
been allocated if not transferred.

The proposed regulations would also
provide rules for transferee S
corporations and indicate that
allocations of a transferred specified
credit portion by a transferee S
corporation are not a violation of the no
additional transfer rule in § 1.6418—
2(d)(2).

The proposed regulations would
clarify that cash payments by a
transferee S corporation for a transferred
specified credit portion are treated as an
expenditure under section 1367(a)(2)(D)
of the Code since such payments are
nondeductible. The proposed
regulations would also provide rules for
how shareholders of a transferee S
corporation account for a transferred
specified credit portion. Each
shareholder of a transferee S corporation
would take into account its pro rata
share (as determined under section
1377(a)) of any transferred specified
credit portion. If the transferee S
corporation and eligible taxpayer have
the same taxable years, the transfer of a
specified credit portion is treated as
occurring to a transferee S corporation
during the transferee S corporation’s
permitted year (as defined under
sections 444 and 1378(b)) that the
transferee S corporation first makes a
cash payment as consideration to an
eligible taxpayer for the transferred
specified credit portion. If the transferee
S corporation and eligible taxpayer have
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different taxable years, then the transfer
of a specified credit portion is treated as
occurring to a transferee S corporation
during the transferee S corporation’s
first permitted year (as defined under
sections 444 and 1378(b)) ending with,
or after, the taxable year of the eligible
taxpayer to which the transferred
specified credit portion was determined.

E. Elections for Transferor Partnerships
and Transferor S Corporations

Finally, the proposed regulations
would provide specific rules relating to
elections for transferor partnerships or
transferor S corporations. Consistent
with the rules for other eligible
taxpayers, partnerships and S
corporations would generally make a
transfer election for a specified credit
portion in the manner provided in
proposed § 1.6418-2(b)(1) through (3)
described earlier in this preamble. The
proposed regulations would also clarify
that all documents required in § 1.6418—
2(b)(1) through (3) would need to be
attached to the partnership or S
corporation return for the taxable year
during which the transferred specific
credit portion was determined. For the
transfer election to be valid, the return
would need to be filed not later than the
time prescribed by §§ 1.6031(a)-1(e) and
1.6037-1(b) (including extensions of
time) for filing the return for such
taxable year.

IV. Registration Under Section
6418(g)(1)

Section 6418(g)(1) provides that as a
condition of, and prior to, any transfer
of any portion of an eligible credit under
section 6418, the Secretary may require
such information (including, in such
form or manner as is determined
appropriate by the Secretary, such
information returns) or registration as
the Secretary deems necessary for
purposes of preventing duplication,
fraud, improper payments, or excessive
payments under this section.

In general, consistent with section
6417, stakeholders requested additional
information about this provision and
requested that the regulations balance
the need to prevent fraud and abuse
with the burden on taxpayers.
Stakeholders recommended a
registration system that assigns a
transfer number to an eligible taxpayer
that can be used by transferee taxpayers
to claim transferred credits and allows
the IRS to track transfers of eligible
credits. Stakeholders also recommended
that information or registration
requirements should be as consistent as
possible across sections 48D(d)(1),
6417(d)(5), and 6418(g)(1). In order to
meet the purpose of section 6418(g)(1),

the Treasury Department and the IRS
believe that it is necessary to establish

a mandatory registration process that is
in place before the end of the 2023
calendar year, which is the first full
taxable year during which a transfer
election under section 6418 is available.

Proposed § 1.6418—4 generally
provides rules requiring that eligible
taxpayers register before filing the
return on which a transfer election is
made and provide information related to
each eligible credit property for which
the eligible taxpayer intends to transfer
a specified credit portion. Proposed
§1.6418-4(a), consistent with section
6418(g)(1), requires that, as a condition
of, and prior to, making an election to
transfer a specified credit portion, an
eligible taxpayer satisfy the pre-filing
registration requirements in proposed
§ 1.6418—-4(b). After the required pre-
filing registration process is successfully
completed, an eligible taxpayer will
receive a unique registration number
from the IRS for each registered eligible
credit property for which the eligible
taxpayer intends to transfer a specified
credit portion. The Treasury Department
and the IRS intend for this pre-filling
registration process to occur through an
IRS electronic portal (unless otherwise
allowed in guidance). An eligible
taxpayer that does not obtain a
registration number and report the
registration number on its return with
respect to an eligible credit property is
ineligible to make a transfer election.
However, completion of the pre-filing
registration requirements and receipt of
a registration number does not, by itself,
mean the eligible taxpayer is eligible to
transfer any specified credit portion
determined with respect to the eligible
credit property. The registration number
also must be reported on the eligible
taxpayer’s return.

Proposed § 1.6418—-4(b) provides the
following pre-filing registration
requirements.

First, an eligible taxpayer must
complete the pre-filing registration
process electronically through an IRS
electronic portal in accordance with the
instructions provided therein, unless
otherwise provided in guidance. If the
election is by a member of a
consolidated group, the member must
complete the pre-filing registration
process as a condition of, and prior to,
making an elective payment election.
See §1.1502-77 (providing rules
regarding the status of the common
parent as agent for its members).

Second, an eligible taxpayer must
satisfy the registration requirements and
receive a registration number prior to
making a transfer election for a specified

credit portion on the eligible taxpayer’s
return for the taxable year at issue.

Third, an eligible taxpayer is required
to obtain a registration number for each
eligible credit property with respect to
which a transfer election of a specified
credit portion is made.

Finally, an eligible taxpayer must
provid