A 4
A AN

e AN AVAN VAN 3
B

PRATT’S

REPORT
7(5 LexisNexis

Nicole M. Elliott, Mackenzie A. Zales,
Amish Shah and Mary Kate Nicholson




Pratt’s Energy Law Report

VOLUME 24 NUMBER 2 February 2024

Editor’s Note: FERC
Victoria Prussen Spears

Hidden Insights in the Federal Energy Regulatory Commission’s
2023 Report on Enforcement
Norman C. Bay, Paul J. Pantano Jr. and Vivian W. Chum

The Re-Solidification of the Federal Energy Regulatory Commission’s
Driftwood Compromise

James D. Seegers, William Scherman, Suzanne E. Clevenger and
Monique Watson

A Look at Foreign Entities of Concern and the Section 30D Clean
Vehicle Tax Credit

Nicole M. Elliott, Mackenzie A. Zales, Amish Shah and

Mary Kate Nicholson

European Union Solidarity Regulation: What Does the EU
Commission Envision for Gas Purchasing Beyond 20232
Francois-Charles Laprévote and Camilla Cozzani

f(ﬁ° LexisNexis’

41

43

54

62

68



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call or email:
Jessica Carnevale, Esq. at (212) 229-4942
Emails oo jessica.carnevale@lexisnexis.com

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . .. ....................... (800) 833-9844
Outside the United States and Canada, please call ... ............ (518) 487-3385
Fax Number . . . .. ... . e (800) 828-8341
LexisNexis® Support Center . . .. ...... hteps://supportcenter.lexisnexis.com/app/home/

For information on other Matthew Bender publications, please call

Your account Manager OF . . . ..o vv v i et e (800) 223-1940
Outside the United States and Canada, please call . . ... ........... (518) 487-3385

ISBN: 978-1-6328-0836-3 (print)
ISBN: 978-1-6328-0837-0 (ebook)
ISSN: 2374-3395 (print)
ISSN: 2374-3409 (online)
Cite this publication as:

[author name], [article title], [vol. no.] Pra1T’s ENERGY Law REPORT [page number]
(LexisNexis A.S. Pratt);
lan Coles, Rare Earth Elements: Deep Sea Mining and the Law of the Sea, 14 PRaTT’S ENERGY
Law RerorT 4 (LexisNexis A.S. Pratt)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent

professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.
Copyright © 2024 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862

www.lexisnexis.com

MATTHEW BENDER

(2024-Pub.1898)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SaMueEL B. BoXERMAN
Parmer, Sidley Austin LLP

ANDREW CALDER
Partner, Kirkland ¢ Ellis LLP

M. SETH GINTHER
Partner, Hirschler Fleischer, PC.

SterHEN J. HUMES
Partner, Holland & Knight LLP

R. Topp JoHnsoN
Partner, Jones Day

Barcray NicHOLSON
Partner, Norton Rose Fulbright

EraiNe M. WaLsH
Partner, Baker Botts L.L.P

SEAN T. WHEELER
Partner, Kirkland & Ellis LLP

Hydraulic Fracturing Developments
Eric ROTHENBERG
Partner, O’Melveny & Myers LLP

il



Prat’s Energy Law Report is published 10 times a year by Matthew Bender & Company, Inc.
Copyright © 2024 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights
Reserved. No part of this journal may be reproduced in any form—by microfilm, xerography, or
otherwise—or incorporated into any information retrieval system without the written permission
of the copyright owner. For customer support, please contact LexisNexis Matthew Bender, 9443
Springboro Pike, Miamisburg, OH 45342 or call Customer Support at 1-800-833-9844. Direct
any editorial inquiries and send any material for publication to Steven A. Meyerowitz,
Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central Parkway Suite 18R,
Floral Park, New York 11005, smeyerowitz@meyerowitzcommunications.com, 631.291.5541.
Material for publication is welcomed—articles, decisions, or other items of interest to lawyers and
law firms, in-house counsel, government lawyers, senior business executives, and anyone
interested in privacy and cybersecurity related issues and legal developments. This publication is
designed to be accurate and authoritative, but neither the publisher nor the authors are rendering
legal, accounting, or other professional services in this publication. If legal or other expert advice
is desired, retain the services of an appropriate professional. The articles and columns reflect only
the present considerations and views of the authors and do not necessarily reflect those of the
firms or organizations with which they are affiliated, any of the former or present clients of the
authors or their firms or organizations, or the editors or publisher.

POSTMASTER: Send address changes to Pratt’s Energy Law Report, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

v



A Look at Foreign Entities of Concern and
the Section 30D Clean Vehicle Tax Credit

By Nicole M. Elliott, Mackenzie A. Zales, Amish Shah and
Mary Kate Nicholson

In this article, the authors summarize the statutory rules and highlight key features of
the proposed guidance released recently by the U.S. Department of Energy defining
“foreign entity of concern” under the Infrastructure Investment and Jobs Act.

The U.S. Department of Energy (DOE) recently released proposed guidance
defining “foreign entity of concern” (FEOC) under the Infrastructure Invest-
ment and Jobs Act (IIJA). Among other reasons, this proposed guidance is
important because of relevance under Internal Revenue Code Section 30D, the
Clean Vehicle Tax Credit. Simultaneously, the U.S. Department of the Treasury
and IRS proposed guidance under Section 30D, referencing the DOE
definition of FEOC and also clarifying the rules around their application in the
context of the Clean Vehicle Tax Credit.

This article summarizes the statutory rules and highlights key features of the
guidance issued.

BACKGROUND ON THE CLEAN VEHICLE TAX CREDIT AT
SECTION 30D

The Inflation Reduction Act of 2022 (IRA) greatly modified the existing
Section 30D credit for consumers purchasing clean energy vehicles. Impor-
tantly, under such modifications, Section 30D would prohibit this tax credit
under two circumstances:

* Nicole M. Elliott, a partner in the Washington, D.C.,, office of Holland & Knight LLP, is
a tax attorney in the firm’s Public Policy & Regulation Group. Ms. Elliott counsels clients on
understanding and navigating the complexities of tax policy, and represents clients secking
legislative and regulatory changes to tax laws. She may be contacted at nicole.elliott@hklaw.com.
Mackenzie A. Zales is an associate in the firm’s Washington, D.C., office and a member of the
firm’s Clean Technology Team. Ms. Zales focuses her practice on clean technology, renewable
energy, compliance and government financing opportunities. She may be contacted at
mackenzie.zales@hklaw.com. Amish Shah, a partner in the firm’s office in Washington, D.C.,
focuses his practice on providing tax planning and tax controversy advice and representation to
clients in the energy sector and to clients interested in achieving environmental, social and
governance (ESG) goals through clean energy. He may be contacted at amish.shah@hklaw.com.
Mary Kate Nicholson, an associate in the firm’s Washington, D.C., office, advises clients in
federal tax planning, including mergers and acquisitions, restructurings and spinoffs, in issuing
and obtaining tax credit insurance, as well as in tax controversy matters before the Internal
Revenue Service, particularly in the renewable energy and utilities sectors. She may be contacted
at marykate.nicholson@hklaw.com.
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e “(A) any vehicle placed in service after December 31, 2024, with
respect to which any of the applicable critical minerals contained in the
battery of such vehicle (as described in subsection (e)(1)(A)) were
extracted, processed, or recycled by a foreign entity of concern (as defined
in section 40207 (a)(5) of the Infrastructure Investment and Jobs Act
(42 U.S.C. 18741(a)(5))) (“IIJA”);” or

e  “(B) any vehicle placed in service after December 31, 2023, with
respect to which any of the components contained in the battery of
such vehicle (as described in subsection (e)(2)(A)) were manufactured
or assembled by a foreign entity of concern (as so defined).”

The IIJA, in turn, creates four distinct criteria that would render a “foreign
entity” a “foreign entity of concern.” Although three of the four criteria are
clearly connected to positive lists (i.e., entities designated as terrorist organiza-
tions, entities included on the list of specially designated nationals and blocked
persons, and entities alleged by the U.S. Attorney General to have been
involved in activities for which a conviction was obtained under specific
statutes), the final criterial create a category of entities that, until the recent
guidance, was ambiguous based on several terms that were undefined.

Specifically, Section 18741(a)(5)(C) states that an FEOC is “a foreign entity
that is . . . owned by, controlled by, or subject to the jurisdiction or direction
of a government of a foreign country that is a covered nation.”

DOE GUIDANCE

Although the identify of which countries are considered a covered nation? is
established clearly by statutory reference, the other terms required further
clarification. The DOE provided such clarity recently when it issued proposed
guidance.® The DOE’s guidance leverages other existing federal guidance to
define FEOC but also provides some additional new rules in the context of the
battery supply chain.

Specifically, to determine whether an FEOC exists, a two-step analysis is
required.

Step 1
Determine if there is a foreign entity. Under DOE guidance, a foreign entity
is one that meets any of the following four criteria:

1 42 US.C. § 18741(a)(5)(C).

2 «Covered nation” includes the Democratic People’s Republic of North Korea, People’s
Republic of China, Russian Federation and Islamic Republic of Iran.

3 heeps://www.federalregister.gov/documents/2023/12/04/2023-26513/section-30d-excluded-
entities.
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1. A government of a foreign entity;

2. A natural person who is not a lawful permanent resident of the United
States, citizen of the United States or any other protected individual

(as such term is defined in 8 U.S.C. § 1324b(a)(3));

3. A partnership, association, corporation, organization or other combi-
nation of persons organized under the laws of or having its principal
place of business in a foreign country; or

4. An entity organized under the laws of the United States that is owned,
controlled by or subject to the direction of an entity qualifying as a
foreign entity under categories 1-3.4

For most, the last two criteria will be most relevant to the analysis. Many will
qualify as a foreign entity, but it is critical to continue to Step 2, as many foreign
entities will not be considered FEOCs.

Step 2

Determine if the foreign entity is an FEOC. Under DOE guidance, a foreign
entity is an FEOC if either of the two below criteria is met:

1. The foreign entity is subject to the jurisdiction of a covered nation.
This occurs when the foreign entity either:

a. Is incorporated or domiciled in, or has its principal place of
business in, a covered nation; or

b. Engages in the extraction, processing or recycling of specific
battery components, critical minerals or battery materials in a
covered nation.

2. The foreign entity is owned by, controlled by or subject to the
direction of a government of a foreign country that is a covered
nation.® This occurs when either:

a. 25 percent or more of the foreign entity’s board seats, voting
rights or equity interests are cumulatively held® by the foreign

4 The definitions below, which discuss how DOE interprets “owned by, controlled, or subject
to the direction of.” In the context of U.S. entities, the same definitions apply but are used to
determine status as a “foreign entity” rather than an FEOC.

5 “Government of a foreign country that is a covered nation” is defined broadly and would
include the national or subnational government, agencies or instrumentalities of the government,
the dominant or ruling political party, and current or former senior foreign political figures.

® “Cumulatively held” requires consideration of the combined interests of all other entities
that qualify as a foreign entity, including any entities that enter into a formal arrangement to act
in concert.
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government, whether directly or indirectly” via one or more
intermediate entities; or

b.  As it relates to specific battery components, critical minerals or
battery materials, the foreign entity has entered into a licensing
arrangement or other contract with a contractor that is an
FEOC that entitles the FEOC contractor to exercise effective
control® over the extraction, processing, recycling, manufactur-
ing or assembly of such items.

The 25 percent test rules require careful consideration along the corporate
chain. The test is also disjunctive, i.e., requires consideration of board seats,
voting rights and equity. There is also a special rule as it applies to subsidiaries
of FEOCG:s, if the FEOC designation of the parent entity was determined
because it is incorporated or domiciled in, or has its principal place of business
in, a covered nation (i.e., criteria 1a above). In such cases, the subsidiary is not
automatically an FEOC but rather is an FEOC only if it independently meets
the criteria.

TREASURY DEPARTMENT AND IRS GUIDANCE

On the same day the DOE-proposed regulations were released, the Treasury
Department and the IRS released proposed regulations and Revenue Procedure
2023-38 that provides procedural rules for qualified manufacturers of new clean
vehicles to comply with the reporting, certification and attestation requirements
regarding the FEOC rules under Section 30D.

The proposed regulations reference the DOE rules on FEOC and state that
FEOC determination is made at the time the activity (e.g., the extracting) takes
place. The guidance creates rules for battery components (other than battery
cells), applicable critical minerals, battery cells and batteries.

Although the statute does not refer to battery cells but rather to battery
components and critical minerals, the proposed regulations account separately

7 Application of the indirect control rules differs depending on whether the parent entity
holds 50 percent or more board seats, voting rights or equity interest, or less than 50 percent.
Specifically, if a parent entity holds a 50 percent or greater interest in a subsidiary, then the parent
assumes the full interest the subsidiary has in any of its subsidiaries, regardless of any potential
dilution due to partial ownership. In contrast, if the parent entity of a subsidiary holds less than
50 percent interest, then control over any of the subsidiary’s interests is measured in proportion
to their interest.

8 “Effective control” means the right of the FEOC contractor to determine the quantity or

timing of production, to determine which entities may purchase or use the output of production,
or to restrict access to the site of production to the contractor’s own personnel; or the exclusive
right to maintain, repair or operate equipment that is critical to production.
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for battery cells, given that they contain both battery components and critical
minerals (and their associated constituent materials). Battery cells are treated as
FEOC-compliant by looking separately at the battery components they contain
and the critical minerals they contain.

For vehicles placed in service after December 31, 2023, the battery must be
FEOC-compliant to qualify for Section 30D. In 2024 and beyond, battery
components (stand-alone and as contained in battery cells) cannot be assembled
or manufactured by an FEOC. In 2025 and beyond, an additional consider-
ation must be made — the critical materials (and the associated constituent
materials) contained in battery cells cannot be extracted, processed or recycled

by an FEOC.

Under these rules, the qualified manufacturer of the vehicle must make a
determination as to whether battery components and critical minerals (and the
associated constituent materials) are FEOC-compliant, track them to specific
battery cells (as applicable in the case of battery components), and track battery
components and battery cells into specific batteries.

However, there are two special, temporary rules proposed:

1. Non-Traceable Materials: These may be excluded from consideration
by the qualified manufacturer, so long as the manufacturer demon-
strates how it will comply once the transition rule is no longer in
effect.

2. Allocation of Critical Minerals (and their Associated Constituent Materials):
The qualified manufacturer can make a determination that a battery
cell is compliant as it relates to critical minerals based on an allocation
methodology rather than tracking them to specific battery cells.

As expected, FEOC compliance will require a great deal of information
gathering and tracking. The transition rules are limited through 2026.

The remainder of the proposed regulations discuss the processes by which a
qualified manufacturer must determine whether the battery is FEOC-
compliant. Importantly, while tracking is required to specific batteries, those
batteries need not be tracked to specific vehicles.

Specifically, qualified manufacturers are required to maintain and update a
“compliant-battery ledger” under which upfront review will be conducted by
the IRS and DOE. A qualified manufacturer must demonstrate that is has
sufficient FEOC-compliant batteries documented in the ledger to account for
the number of vehicles it reports to the IRS as eligible for the credit. These rules
are relaxed for vehicles placed in service in 2024; no compliant-battery ledger
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must be reviewed, and while qualified manufactures must make certain
attestations, no physical tracking to specific batteries or specific vehicles is
required.

The creation of a compliant-battery ledger with upfront review by the
government will certainly create additional compliance burdens on qualified
manufacturers. At least in the short term, this new process will not be
implemented.

CONCLUSION

The proposed guidance discussed above has great import to clean vehicle
manufacturers and the supply chain that supports them. Among other things it
will require manufacturers to know their supply chain well to ensure that they
do not unknowingly run afoul of the rules by sourcing from an FEOC. The
deadline to provide comments on the proposed guidance has passed; it will be
finalized based on comments received and is therefore subject to change.
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