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Consumer Financial Protection Bureau
Proposes New Restrictions on Mortgage
Servicers Before Commencing Foreclosures

By Leonard A. Bernstein, Bob Jaworski, Kwamina Thomas Williford,
Brian ]J. Goodrich and Rolland A. Hampton®

In this article, the authors review a rule proposed by the Consumer Financial
Protection Bureau that would require mortgage servicers to exhaust all possible loss
mitigation avenues before being permitted to commence foreclosures.

The Consumer Financial Protection Bureau (CFPB) has announced?! a
proposed rule? that would require servicers to more intently assist borrowers
throughout a “loss mitigation review cycle” before being permitted to com-
mence foreclosures. In a significant departure from existing requirements, the
proposed rule requires a servicer to exhaust all possible loss mitigation avenues.
The rule would add foreclosure procedural safeguards that begin as soon as a
borrower requests loss mitigation assistance. The rule would prohibit dual
tracking, a process that permitted servicers to foreclose on borrower property
while the borrower participated in the loss mitigation review process, along with
limit the fees a servicer can charge while the servicer is reviewing options to help
the borrower and require increased disclosure requirements. Servicers would
also be required to provide borrowers with more tailored notices explaining
their options to avoid foreclosure, as well as give them the opportunity to
request mortgage assistance communications in languages other than English.

The CFPB requested comments and feedback from the industry on this
proposed rule, including impact on the utilization of borrower credit data, how
servicers furnish tradeline data and whether a special code should be used to flag
mortgage undergoing loss mitigation review for borrowers undergoing review

for assistance. Written comments on the proposed rule were due by September
9, 2024.

" The authors, attorneys with Holland & Knight LLP, may be contacted at
leonard.bernstein@hklaw.com, robert.jaworski@hklaw.com, kwamina.williford@hklaw.com,
brian.goodrich@hklaw.com and rolland.hampton@hklaw.com, respectively.

! hetps://www.consumerfinance.gov/about-us/newsroom/cfpb-proposes-rules-to-help-homeowners-
avoid-foreclosure/.

2 hetps://files.consumerfinance.gov/f/documents/cfpb_mortgage-servicing-nprm-proposed-

rule_2024-07.pdf.
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BACKGROUND

The proposed rule recognizes the success of streamlined loan modifications
during the COVID-19 pandemic and now seeks to make them permanent.

In response to the 2006-2014 foreclosure crisis, the CFPB promulgated the
2013 Mortgage Servicing Rules to implement the Real Estate Settlement
Procedures Act (RESPA) and the rules in Regulation X. Regulation X requires
that a servicer obtain a “complete” loss mitigation application from a borrower
prior to making a determination as to what loss mitigation option or options,
if any, it may offer to the borrower. The rules require servicers to evaluate
borrowers for all available loss mitigation options within a reasonable timeframe
— provided that the servicer receives a complete loss mitigation application more
than 37 days prior to the foreclosure.

During the COVID-19 pandemic, mortgage delinquencies increased to
levels not seen since the foreclosure crisis. In response, on June 30, 2020, the
CFPB issued a mortgage servicing interim final rule® to amend Regulation X
that temporarily allowed servicers to offer borrowers loss mitigation options
without requiring an evaluation of a “complete” loss mitigation application. On
April 9, 2021, the CFPB proposed, and then finalized with changes, another
rule* to extend access to additional COVID-19-related loss mitigation options.
As a result of these changes, mortgage servicers could enroll borrowers in certain
streamlined loan modifications more quickly and offer additional loss mitiga-
tion options without a borrower’s submission — and a servicer’s evaluation of —
a complete application.

THE PROPOSED RULE FURTHER EXPANDS REQUIREMENTS
FOR MORTGAGE SERVICERS FORECLOSING ON BORROWERS
IN DISTRESS

The proposed rule would amend regulations issued in 2013 by streamlining
and revising existing requirements when borrowers seek assistance in times of
distress. Under the proposed framework, once a borrower makes a request for
loss mitigation assistance, the loss mitigation review cycle would begin, and a
servicer would need to ensure that one of the following procedural safeguards
is met before beginning or advancing the foreclosure process or charging certain

3 hteps://www.federalregister.gov/documents/2020/06/30/2020-13853/ treatment-of-certain-
covid-19-related-loss-mitigation-options-under-the-real-estate-settlement.

4 hetps://www.federalregister.gov/documents/2021/04/09/2021-07236/protections-for-borrowers-
affected-by-the-covid-19-emergency-under-the-real-estate-settlement.
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fees: (1) the servicer has evaluated and confirmed that the borrower does not
qualify for any available loss mitigation options, or (2) the borrower has not
communicated with the servicer for at least 90 days despite the servicer having
regularly taken steps to communicate with the borrower regarding their loss
mitigation review. The proposed rule would also require a servicer to review a
borrower for loss mitigation options sequentially, instead of simultaneously,
which could elongate the process.

Notably, foreclosure and fee protections would remain throughout the loss
mitigation review cycle — until the borrower has come current or unless one of
the procedural safeguards applies. The proposed framework is intended to
ensure that borrowers have a meaningful opportunity to be reviewed for loss
mitigation without unnecessary delay. The CFPB preliminarily determined that
stopping the advancement of foreclosure and the accumulation of certain fees
on the borrower’s account throughout the loss mitigation review cycle will
provide strong incentives for servicers to complete loss mitigation reviews
quickly and accurately.

The proposed rule would remove most of the application-based framework
from 12 C.ER. § 1024.41. Under the new framework that the CFPB is
proposing, all borrowers would receive foreclosure protections as soon as they
“request loss mitigation assistance” as discussed below — as opposed to the
current protections, which are triggered only after the servicer receives a
completed application.

THE RULE CLARIFIES AND EXPANDS SERVICERS’ REQUIRED
FORECLOSURE FORBEARANCE PERIOD

The CFPB proposes a new definition, “loss mitigation review cycle,” in 12
C.ER. § 1024.31 to describe the period of time that the proposed procedural
safeguards in 12 C.ER. § 1024.41(f)(2)(i)-(ii) and (f)(3) would be in effect.
Loss mitigation review cycle would mean a continuous period of time
beginning when the borrower requests loss mitigation assistance, provided the
request is made more than 37 days before a foreclosure sale. A loss mitigation
review cycle would end when a servicer implements a loss mitigation solution
for the borrower so that the borrower’s loan is brought current or when one of
the procedural safeguards in paragraphs (f)(2)(i) or (ii) are met. A loss
mitigation review cycle would continue while a borrower is in a temporary or
trial loss mitigation period (such as a forbearance or loan modification trial
payment plan) and the loan has not yet been brought current. The loss
mitigation review cycle would continue during forbearance. Borrowers in
forbearance would typically need additional loss mitigation assistance to
become current. The cycle would also continue during a trial payment plan to
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provide the borrower an adequate opportunity to perform on the plan and
become current. If the trial is unsuccessful and the borrower is not brought
current, the servicer must ensure that one of the procedural safeguards in
paragraphs (£)(2)(i) or (ii) is met before the cycle ends and the servicer can
begin or advance foreclosure.

THE RULE EXPANDS THE TYPE OF COMMUNICATIONS THAT
QUALIFY AS REQUESTS FOR LOSS MITIGATION ASSISTANCE

The CFPB proposes a new definition, “request for loss mitigation assistance,”
in 12 C.ER. § 1024.31 to mean any oral or written communication, occurring
through any usual and customary channel for mortgage servicing communica-
tions, whereby a borrower asks a servicer for mortgage relief. The CFPB intends
for the definition of request for mortgage relief to be construed broadly. A
borrower does not need to use a specific form or any specific language to submit
a request for loss mitigation assistance that triggers the proposed foreclosure
procedural safeguards in 12 C.ER. § 1024.41(f)(2). Additionally, the CFPB
stated that under the proposed rule, a servicer should presume that a borrower
who experiences a delinquency as defined in 12 C.ER. § 1024.31 has made a
request for loss mitigation assistance when they contact the servicer unless they
clearly express some other intention.

The proposed rule provides three examples of communications that would be
considered requests for loss mitigation assistance while also clarifying that these
examples are not exhaustive:

e The first proposed example provides that a request for loss mitigation
assistance includes any communication in which a borrower expresses
an interest in pursuing a loss mitigation option, as defined in existing
12 C.ER. § 1024.31. Thus, a request for loss mitigation assistance
would include any request from a borrower for temporary or long-term
relief such as, without limitation, refinancing, trial or permanent
modification, repayment of the amount owed over an extended period
of time, forbearance of future payments, short sale, deed-in-lieu of
foreclosure and loss mitigation programs sponsored by a locality, state
or the federal government.

e The second proposed example provides that a request for loss mitiga-
tion assistance includes situations in which a borrower indicates that
they have experienced a hardship and asks the servicer for assistance
with making payments, retaining their home or avoiding foreclosure.

* The third proposed example provides that a request for loss mitigation
assistance includes any communication in which, in response to a
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servicer’s unsolicited offer of a loss mitigation option, a borrower
expresses an interest in pursuing the loss mitigation option offered or
any other loss mitigation option. The CFPB stated that it intends this
example to clarify that an unsolicited offer of a loss mitigation option
from a servicer would be considered a request for loss mitigation
assistance if, in response to the offer, the borrower expressed any interest
in exploring an alternative to foreclosure.

PROHIBITION OF DUAL TRACKING

Under the existing rule, if a loan is more than 120 days delinquent and the
borrower has yet to submit a complete loss mitigation application, a servicer
may foreclose on borrower property while the borrower participates in the loss
mitigation review process, a practice known as “dual tracking.” The proposed
rule curtails dual tracking by establishing procedural safeguards against
foreclosure that begin as soon as the borrower makes a request for loss
mitigation assistance and that continue for the entire loss mitigation review
cycle.

PROHIBITION OF ADDITIONAL FEES

With the exception of late fees, the CFPB’s proposed fee provision would
provide that during a loss mitigation review cycle no additional fees, penalties
or interest beyond the amounts scheduled or calculated as if the borrower made
all contractual payments on time and in full under the terms of the mortgage
contract shall accrue on the borrower’s account. Notably, this broad prohibition
may result in servicers making payments to third-party companies for delinquency-
related services such as tax and property insurance liabilities and property
inspections that servicers may not be able to recoup.

ADDITIONAL CONTENT REQUIRED TO BE IN INTERVENTION
NOTICES

The CFPB proposes to require a servicer to include additional information
in the written early intervention notices to more fully inform the borrower
about loss mitigation options that may be available from the owner or assignee
of the borrower’s loan. Under these proposed requirements, a servicer would
provide contact information for borrowers to access a list of such loss mitigation
options, the name of the investor (i.e., owner or assignee of the borrower’s loan)
and additional descriptive information about each type of loss mitigation
options that are generally available from that investor.
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NEew RESTRICTIONS ON MORTGAGE SERVICERS BEFORE COMMENCING FORECLOSURES

LANGUAGE REQUIREMENTS

In general, the proposed rule would require servicers to provide Spanish-
language translations of certain written communications to all borrowers, make
certain written and oral communications available in multiple languages and
provide those translated or interpreted communications upon borrower request.
The proposed rule would require servicers to include brief translated statements
in certain written communications that notify borrowers of the availability of
the translations and interpretations and how they can be requested. It also
would require that borrowers who received marketing for a loan in a language
other than English receive specific early intervention and loss mitigation
communications in that same language upon the borrower’s request.

EXCEPTION FOR SMALL SERVICERS

The proposed rule would not apply to small servicers, defined in accordance
with 12 C.ER. § 1026.41(e)(4) as a servicer that (1) services, together with any
affiliates, 5,000 or fewer mortgage loans, for all of which the servicer (or an
affiliate) is the creditor or assignee; (2) is a housing finance agency, as defined
in 24 C.ER. 266.5; or (3) is a nonprofit entity that services 5,000 or fewer
mortgage loans, including any mortgage loans serviced on behalf of associated
nonprofit entities, for all of which the servicer or an associated nonprofit entity
is the creditor.

IN SUMMARY

e The CFPB has announced a proposed rule to amend the 2013
Mortgage Servicing Rules to require additional support for defaulting
borrowers.

e The proposed rule would add additional requirements for servicers
before they foreclose on the property of defaulted borrowers and require
servicers to comply with enhanced protections previously made avail-

able during the COVID-19 pandemic.

* Under the proposed rule, servicers would no longer be required to
collect a “complete application” prior to offering loss mitigation
options. The loss mitigation review cycle would begin as soon as the
borrower requests mortgage relief. Thereafter, “dual tracking” would be
prohibited, and borrowers would be protected against the accrual of
certain fees.

e The rule seeks to reduce paperwork requirements for servicers and
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improve communication with homeowners.

CONCLUSION

The proposed rule, if enacted, would require servicers to intently assist
struggling borrowers upon a request for loss mitigation assistance and through-
out the loss mitigation review cycle, as the CFPB newly defines, before servicers
commence the foreclosure process. Only after a servicer has exhausted all
possible loss mitigation avenues would the servicer then be entitled to move
forward with foreclosure as a last resort. The proposed rule would increase
disclosure obligations. The cost to servicers of the proposed rule would be the
value of lost fees servicers would otherwise charge to borrowers. There is
speculation that substantial delay in initiating foreclosure could hinder enforcement.
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